effect on related issues such as settlement incentives and ultimately concludes that Alaska's statute is a practical and beneficial tort reform measure. Part II then examines several possible constitutional challenges to the statute, ultimately concluding that it should survive constitutional scrutiny.
I. ASSESSING THE STATUTE'S DESIRABILITY

A. The Trouble with Punitives
Punitive damages have been a part of American jurisprudence since the country's inception. 20 The Supreme Court has justified their imposition "to further a State's legitimate interests in punishing unlawful conduct and deterring its repetition." 21 The Restatement (Second) of Torts echoes this dual purpose, 22 legal scholars overwhelmingly concur, 23 and most states have followed suit, 24 Alaska 20. See Coryell v. Colbaugh, 1 N.J.L. 90, 91 (1791) (holding that the jury in a breach of promise to marry case should not "estimate the damages by any particular proof of suffering or actual loss; but [should] give damages for example's sake, to prevent such offences in the future"). In fact, the use of punitive damages has ancient roots, see 1 LINDA L. SCHLUETER & KENNETH R. REDDEN, PUNITIVE DAMAGES 1-5 (3d ed. 1995) (discussing the use of punitive damages in various ancient codes); Shores, supra note 11, at 62-63 (discussing the use of punitive damages in The Bible and the Code of Hammurabi), and their use in English law was established by the time of the Magna Carta in 1215, see WILLIAM SHARP MCKECHNIE, MAGNA CARTA: A COMMENTARY ON THE GREAT CHARTER OF KING JOHN 285 (2d ed. 1914) (discussing the practice of accepting "money in lieu of vengeance"). For further discussion of the development of punitive damages in English law and their introduction to American jurisprudence, see 1 SCHLUETER & REDDEN, supra, at 5-17; Shores, supra note 11, at 63-69. The historical lineage is important because at least two Supreme Court Justices consider firm establishment and tradition dispositive, or nearly so, in due process cases. See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 27-28 (1991) (Scalia, J., concurring) (arguing that the fact that the "common-law system for awarding punitive damages is firmly rooted in our history" makes that system acceptable for due process purposes); id. at 40 (Kennedy, J., concurring) (" [T] he judgment of history should govern the outcome in the case before us. Jury determination of punitive damages has such long and principled recognition as a central part of our system that no further evidence of its essential fairness or rationality ought to be deemed necessary.").
21. BMW of North Am., Inc. v. Gore, 517 U.S. 559, 568 (1996) . 22. See RESTATEMENT (SECOND) OF TORTS § 908(1) (1979) [hereinafter RESTATEMENT] ("Punitive damages are damages, other than compensatory or nominal damages, awarded against a person to punish him for his outrageous conduct and to deter him and others like him from similar conduct in the future.").
23. (same) . One court has held that punitive damages included. 25 As "quasi-criminal punishment," punitive damages usually are assessed only in extreme cases when the defendant's conduct is particularly malicious or reprehensible. 26 Alaska, for example, imposes punitive damages only when the defendant's conduct "was outrageous, including acts done with malice or bad motives" 27 or acts evincing "reckless indifference to the interest of another person." 28 In addition to these theoretical justifications, 29 punitive damages also provide a functional inducement to private litigants to pursue punitive claims in the first place. 30 Compensatory damages should make the injured plaintiff whole; 31 punitive damages, on the other serve the additional purpose of compensating the plaintiff for losses "too remote to be considered as elements of strict compensation. (1974) (stating that punitive damages "are not compensation for injury," but "private fines levied by civil juries to punish reprehensible conduct and to deter its future occurrence"). 25. See Chizmar v. Mackie, 896 P.2d 196, 209 (Alaska 1995) ("Punitive damages serve two purposes: 'to punish the wrongdoer and to deter the wrongdoer and others like him from repeating the offensive act.'" (quoting State Farm Mut. Auto. Ins. Co. v. Weiford, 831 P.2d 1264, 1266 (Alaska 1992))); Portwood v. Copper Valley Elec. Ass'n, 785 P.2d 541, 543 (Alaska 1990) ("An award of punitive damages is intended to punish and deter the tortfeasor, not to compensate the victim.").
26. See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 54 (1991) (O'Connor, J., dissenting) (" [P] unitive damages are specifically designed to exact punishment in excess of actual harm to make clear that the defendant's misconduct was especially reprehensible.").
27. ALASKA STAT. § 09.17.020(b)(1) (Michie 1998). 28. Id. § 09.17.020(b) (2) . 29. Another important ancillary effect of punitive damages is the ability to address outrageous conduct not reachable through the criminal justice system. See Carlson v. Green, 446 U.S. 14, 22 n.9 (1980) (" [P] unitive damages may be the only significant remedy available in some § 1983 actions where constitutional rights are maliciously violated but the victim cannot prove compensable injury."); Luther v. Shaw, 147 N.W. 18, 20 (Wis. 1914) (stating that punitive damages provide "recourse to, and confidence in, the courts of law by those wronged or oppressed by acts or practices not cognizable in, or not sufficiently punished, by the criminal law").
30. See Smith v. Wade, 461 U.S. 30, 58 (1983) (Rehnquist, J., dissenting) (stating that punitive damages are justified by punishment, deterrence, and the provision of a bounty to encourage the assertion of legal rights in private lawsuits).
31. See RESTATEMENT, supra note 22, § 901 cmt. a (defining compensatory damages as those necessary to "put [the] injured person in a position as nearly as possible equivalent to his position prior to the [injury]").
hand, are not compensation. 32 Hence, without the expectation of additional remuneration, a fully compensated plaintiff has no reason to spend the time and money needed to prove that the defendant's conduct was so egregious as to warrant punitive damages. 33 In addition, a plaintiff with relatively small actual damages might forgo the entire suit without the prospect of punitive damages to make the litigation worthwhile. In either case, it is the prospect of receiving punitive damages that enables the plaintiff to address the defendant's egregious wrongs. 34 Consequently, any punitive award traditionally inures to the plaintiff as a reward for acting as a private attorney general.
Despite the virtues of punitive damages, they are not without controversy. In 1873, for example, the New Hampshire Supreme Court decreed, "The idea of [punitive damages] is wrong. It is a monstrous heresy. It is an unsightly and an unhealthy excrescence, deforming the symmetry of the body of the law."
35 Indeed, imposition of these civil fines can have "a devastating potential for harm," 36 and most commentators agree that, despite their importance, punitive damages can create misincentives and distort the civil system. 37 Often, the amount necessary to punish the defendant adequately and to deter the egregious conduct far exceeds that necessary to entice the plaintiff to pursue the punitive claim. Although the plaintiff has no inherent right to receive punitive damages, 38 she receives the 32. See O'Gilvie v. United States, 519 U.S. 79, 89 (1996) (holding that punitive damages are not compensation).
33. It is conceivable that the extra effort, both during discovery and at trial, would be significant. In Alaska, for example, the factfinder may award punitive damages only if "clear and convincing" evidence proves the defendant's conduct "was outrageous, including acts done with malice or bad motives," or "evidenced reckless indifference to the interests of another person." ALASKA STAT. § 09.17.020(b).
34. See Mack Trucks, Inc. v. Conkle, 436 S.E.2d 635, 642 (Ga. 1993) (Benham, J., concurring in part and dissenting in part) (stating that punitive awards provide "the financial incentive for private citizens to pursue vigorously contested claims for punitive damages").
35. Fay v. Parker, 53 N.H. 342, 382 (1873). The court continued to express its dissatisfaction with the "pernicious doctrine" and eventually disallowed punitive damages altogether: "[N]ot reluctantly should we apply the knife to this deformity, concerning which every true member of the sound and healthy body of the law may well exclaim,-'I have no need of thee. ' At the same time, the prospect of high punitive awards risks exorbitant punishment and overdeterrence of defendants. 41 For example, some evidence suggests that the perceived threat of high punitive damages awards forces medical personnel to practice "defensive medicine" by ordering extraneous tests and avoiding risky treatments to reduce the risk of malpractice liability. 42 Punitive damages do not exist to bankrupt corporations or to render their services less efficient or beneficial; instead, they attempt to correct deficient behavior and render corporations more socially beneficial. Punitive damages should adequately punish the defendant, deter similar, future conduct by the defendant and others, and provide a sufficient bounty for plaintiffs to address the outrageous conduct. However, the amount of those damages should be no more than that necessary to accomplish each goal.
43
States have responded to the problem of excessive punitive damages awards in a number of ways, but often to the detriment of ade- 41. See Smith, 461 U.S. at 93 (O'Connor, J., dissenting) (concluding that "permitting an award of unlimited punitive damages on the basis of recklessness will chill public officials in the performance of their duties more than it will deter violations of the Constitution.").
42. See Miller, supra note 10, at 154-55 (describing how doctors afraid of malpractice liability may order extraneous and unnecessary tests or avoid risky treatment options in order to protect themselves from lawsuits).
43. See Transportation Ins. Co. v. Moriel, 879 S.W.2d 10, 17 (Tex. 1994) (stating that the goal of punitive damages is "to ensure that defendants who deserve to be punished in fact receive an appropriate level of punishment, while at the same time preventing punishment that is excessive").
quate punishment and deterrence. While a few states have explicitly eliminated common law punitive damages altogether, 44 a greater number have imposed limits on the amount that may be awarded. These limits take the form of either a flat dollar cap or some ratio to compensatory damages. 45 However, dollar limits risk constricting punitive awards to amounts much lower than is necessary to punish and deter adequately because they do not consider the specific conduct or wealth of the defendant. 46 Adequate deterrence should force the tortfeasor, and others in similar positions, to internalize the harms to society caused by his conduct. 47 Internalization of the costs of one's conduct, in the form of punitive damages, is independent of the defendant's wealth. 48 For example, assume a car manufacturer discovers that its gas caps are defective and that, absent punitive damages, this will result in approximately $70 million of liability. However, fixing the gas caps will cost , dissenting) (stating that imposition of legislative caps "would substantially enhance the fairness and rationality of the State's punitive damages system"); supra note 10.
46. See Shores, supra note 11, at 87 (noting the inefficiency of capping punitive awards); Miller, supra note 10, at 157-58 (discussing the deficiencies of arbitrarily imposed caps on punitive awards). Although punitive damages should generally bear a reasonable relationship to the actual harm caused, particularly egregious conduct may support a high punitive award regardless of the compensatory amount. See BMW of North Am., Inc. v. Gore, 517 U.S. 559, 582 (1996) (concluding that a low compensatory award may support a high punitive award if "a particularly egregious act has resulted in only a small amount of economic damages" or "in cases in which the injury is hard to detect or the monetary value of noneconomic harm might have been difficult to determine"). Indeed, the Supreme Court has refused to impose a "mathematical bright line" test for determining the excessiveness of a punitive damages award, the company $130 million. By not fixing the gas caps, the manufacturer reasonably anticipates saving $60 million. Thus, to deter the manufacturer from leaving the defective gas cap in place, it must be subject to a punitive penalty of $60 million. 49 A punitive damages cap that limits the award to $500,000 is relatively ineffective in deterring the manufacturer from putting the defective gas caps into the stream of commerce. 50 Punishment, on the other hand, requires consideration of the defendant's wealth. 51 Culpable defendants may need additional punishment beyond deterrence to impress upon them the "especially reprehensible" nature of their conduct. 52 But to prevent excessiveness, the punishment can be reduced by penalties already suffered by the defendant, such as compensatory damages, attorneys' fees, and criminal fines. Alaska's punitive damages scheme takes both deterrence and punishment into account. To ensure proper deterrence, Alaska allows the factfinder to regard "the amount of financial gain the defendant gained or expected to gain as a result of the defendant's conduct." 54 To reach an appropriate level of punishment, the factfinder may consider "the likelihood . . . that serious harm would arise," as well as "any intentional concealment of the conduct" and "the financial condition of the defendant." 55 Finally, in order to prevent excessiveness, the factfinder may also consider other forms of deterrence or punishment that the defendant has already borne or may bear in the future. 56 Yet, Alaska also caps its punitive damages. 57 Remedies for even the most egregious wrongs cannot surpass the greater of four times the compensatory damages, four times the defendant's financial gain attributable to the conduct, or $7 million. 58 These caps, while normally keeping punitive damages within reason, inevitably render inadequate the ultimate penalty for some defendants' conduct. 59 The Alaska legislature has simply decided to sacrifice some punishment in favor of eliminating punitive verdict outliers. 60 At the same time, Alaska adequately addresses deterrence and punishment by permitting punitive damages up to four times the defendant's expected financial gain or $7 million for conduct causing only nominal damages. 60. See Act of May 9, 1997, ch. 26, § 1(2), 1997 Alaska Sess. Laws 1, 1 (stating that the legislative intent underlying the split-recovery statute was the provision of "reasonable, but not excessive, punitive damages awards against tortfeasors sufficient to deter conduct and practices that harm innocent Alaskans while not hampering a positive business environment by allowing excessive penalties").
61. The Alaska Supreme Court has "found punitive damages to be appropriate in cases where the actual losses are nominal." Barber v. National Bank, 815 P.2d 857, 864 (Alaska 1991).
But if Alaska's caps and ratios deftly balance a limit on exorbitant punitive awards with the ability to punish and deter outrageous conduct, then why did the legislature supplement these limits with a split-recovery clause? 62 More generally, why do judges almost invariably reduce high punitive awards? 63 Perhaps the answer to both questions lies in the fact that a single plaintiff, regardless of actual damages, might pocket a windfall sum many times more than the amount necessary to make her whole.
64
B. Minimizing the Plaintiff's Windfall
The traditional distribution of the punitive award to the plaintiff has been criticized for several reasons. First, a punitive judgment reflects society's outrage at some egregious conduct potentially harming a whole segment of the public, not just the individual plaintiff.
65 A more sensible distribution would thus allocate the award to some public purpose benefiting a part of society greater than just the already-compensated plaintiff.
66 Second, the prospect of excessive punitive awards creates misincentives that can corrupt the legal system by 64. In the McDonald's coffee case, see supra note 63, the jury awarded the plaintiff punitive damages more than 13 times greater than her actual damages. See Liebeck, 1995 WL 360306, at *1.
65. This is especially true in the case of products liability suits. luring plaintiffs and their attorneys into unnecessary or extraneous litigation. 67 Third, there just seems to be something fundamentally unfair about a plaintiff who, after being made whole by full compensation, then harvests the extra benefit of an enormous punitive award.
68
Alaska's split-recovery punitive scheme addresses the problem of the plaintiff's windfall, while still effectively providing adequate punishment and deterrence. 69 That is, only the distribution of punitive damages has changed, not their assessment. 70 From the defendant's perspective, split-recovery changes nothing. At the same time, however, the funds are redistributed from the plaintiff to an entity better able to use the money for the public benefit. 71 In Alaska, 50% of the punitive judgment is to be "deposited into the general fund of the state." 70. See id. at 599-603. However, if the jury knows of the allocation, it could assess a greater amount to ensure that the plaintiff gets a sufficient award. On the other hand, if the jury is ignorant of the allocation, it may award less in order to avoid giving the plaintiff a windfall. See infra note 100. Alaska's statute does not indicate whether the jury is to know of the allocation. See ALASKA STAT. § 09.17.020 (Michie 1998).
71. The government can redistribute the funds to society in a number of ways. For example, Georgia and Utah deposit the state's portion into a general revenue fund. See GA. CODE ANN. § 51-12-5.1(e)(2) (Supp. 1999); UTAH CODE ANN. § 78-18-1(3) (1996). With more revenue, the state can assess lower taxes, saving the public money. The state also can use the extra revenue to bolster those public works in greatest financial need, or to serve some other public purpose. For example, Missouri deposits its portion into a fund designed to compensate tort plaintiffs unable to collect judgments from insolvent defendants. See MO. ANN. STAT. § 537.675 (1) Despite its advantages, Alaska's split-recovery scheme is subject to several significant criticisms relating to plaintiffs' incentives to bring litigation. While each of these criticisms has some merit, on balance Alaska's scheme is a good one.
First, by reducing the benefits of a punitive judgment, splitrecovery may hinder the ability of the civil justice system to address outrageous conduct. Plaintiffs may not be able to afford the added expense of pursuing a punitive claim as part of their litigation, or they may not bring suit at all, because the prospect of a small compensatory award does not justify the costs of litigation. By "removing, or at least crippling, the financial incentive for private citizens to pursue vigorously contested claims for punitive damages, the punishment and deterrence purpose of punitive damages is greatly hindered." 74. See id. Nonetheless, at least one commentator has championed the complete elimination of the plaintiff's windfall. See Breslo, supra note 65, at 1133 (arguing that the entire punitive award should go to the state).
75. One commentator disputes the notion that split-recovery will diminish the incentive to bring suit. See Clay R. Stevens, Comment, Split-Recovery: A Constitutional Answer to the Punitive Damage Dilemma, 21 PEPP. L. REV. 857, 862-63 (1994) (claiming that a proper allocation will not reduce the incentive to sue because the desire for compensated injuries is sufficient). But the author fails to consider two factors in his analysis. First, even if a plaintiff is compensated fully, pleading and litigating punitive claims impose additional costs on the plaintiff not covered by compensatory remedies. Second, the American Rule, see infra note 82 and accompanying text, virtually negates any assumption of full compensation anyway. In small claims cases, litigation costs may exceed prospective compensatory recoveries, and thus the plaintiff has no incentive even to bring a compensatory claim unless additional awards are available. Whether this is an appropriate objective for split-recovery statutes is not at issue here; rather, the simple fact is that split-allocation will force at least some potential plaintiffs not to bring suit.
76. See Day v. Woodworth, 54 U.S. 363, 371 (1852) (stating that punitive damages in tort cases are assessed "in view [of] the enormity of [the] offence rather than the measure of compensation to the plaintiff"). The Supreme Court has repeatedly affirmed this principle. See, e.g., TXO Prod. Corp. v. Alliance Resources Corp., 509 U.S. 443, 460-61 (1993) (plurality opinion) (endorsing the common state court practice of considering the "magnitude of the potential harm" threatened or caused by the defendant's conduct when assessing punitive damages (emphasis deleted)). [Vol. 49:1335 conduct that plaintiffs may anticipate a return that does not justify the costs of pursuing the punitive claim. Thus, split-recovery tends to discourage only those punitive claims on the frivolous end of the scale. 77 Indeed, the Alaska legislature specifically approved of the diminished incentive as a way to weed out frivolous claims and to improve judicial efficiency.
78
A second and more serious concern is that some plaintiffs with small actual damages might be prevented from bringing suit at all without the extra lure of full punitive damages. Often the expenses of litigation exceed the amount awarded as full compensation. Punitive damages can provide the incentive needed to make small-injury claims profitable enough to be litigated. 79 Reducing the amount of punitive damages available to the plaintiff would make some of these smaller cases unprofitable, thus keeping some meritorious claims out of the courtroom.
While it is possible that the diminished incentive created by splitrecovery will dissuade some small-damages plaintiffs from filing suit, at least three factors ameliorate this seemingly harsh result. First, if the defendant's conduct is egregious enough to warrant punitive damages at all, 80 it may also entitle the plaintiff to attorneys' fees, court costs, and/or treble damages. 81 Second, it is a staple of American 77. Elimination of frivolous punitive claims will conserve judicial resources, not to mention those of the defendant. At the same time, meritorious punitive claims are less likely to be affected. The mitigated incentive to pursue claims is not without concerns, but it should indeed reduce the misincentive for senseless punitive litigation. For a discussion of the potential benefits of a slight disincentive, see James E. Lee 78. See Act of May 9, 1997, ch. 26, § 1(1), 1997 Alaska Sess. Laws 1, 1 (stating that one purpose of the split-recovery statute was to "encourage the efficiency of the civil justice system by discouraging frivolous litigation").
79. See Note, Exemplary Damages in the Law of Torts, 70 HARV. L. REV. 517, 526 (1957) (arguing that, without the possibility of punitive damages, "fewer wrongdoers would be punished, since a plaintiff would have no inducement to bring suit if the compensatory damages were likely to be small").
80. See ALASKA STAT. § 09.17.020(b) (Michie 1998) ("The fact finder may make an award of punitive damages only if the plaintiff proves . . . that the defendant's conduct (1) was outrageous, including acts done with malice or bad motives; or (2) evidenced reckless indifference to the interest of another person." (emphasis added)).
81. Such statutory benefits are occasionally available under Alaska law. See, e.g., id. § 09.45.740 (providing for treble damages for waste of real property); id. § 34.03.300(b) (providing that a residential tenant may collect court costs and attorneys' fees, in addition to actual or statutory damages, if the landlord makes an unlawful entry or unreasonably harasses the tenant).
jurisprudence that each party normally bears her own litigation costs. 82 American legal jurisprudence has deemed it acceptable that certain plaintiffs legally entitled to compensation will not fight for it because the costs of the fight are too high. Finally, there are other relatively inexpensive ways to bring low-value claims. Small claims courts, arbitration forums, mediation, and Judge Judy are available. 83 The final criticism of Alaska's split-recovery scheme deals with attorney incentives. 84 Many tort plaintiffs are represented by contingent-fee lawyers, whose primary incentive to take these cases is the prospect of a huge punitive award. 85 The ensuing redistribution of legal expertise ultimately results in a surfeit of attorneys chasing cases with potentially large punitive verdicts and a dearth litigating nonpunitive or small-punitive damages cases. 86 Minimizing the anticipated windfall seems the obvious solution, but too great a reduction may make it more difficult for certain plaintiffs to secure representation. However, Alaska has anticipated this problem as well. The three-cap system limits the amount of punitive damages that may be awarded, thus limiting the attorney misincentives created by the prospect of a huge punitive judgment. 87 At the same time, the split-recovery provi- 83. See Breslo, supra note 65, at 1152 ("Small claims courts and arbitration proceedings provide relatively inexpensive tribunals for claims that may otherwise be too costly to litigate.").
84. See generally Grube, supra note 15, at 856 (contending that "the state should pay plaintiffs' attorneys . . . for seeking punitive damages"); Parkinson, supra note 13, at 968-70 (arguing that the state should compensate the plaintiff's attorney for securing its portion of the punitive award).
85. See Economic Analysis, supra note 40, at 1909-10 (noting that such awards "produce abnormal profits for the lawyers involved and draw legal talent into plaintiffs' work in areas in which courts frequently award punitive damages").
86. See id. (noting that the lure of punitive damages results in a "misallocation of legal talent [that] wastes resources" by "crowd[ing] courts with marginal cases" and causing "legal resources [to be] siphoned off from other areas in which punitive damages are not available").
87. Under Alaska's statutory cap scheme, punitive awards of several million dollars may occur but cannot reasonably be expected. See supra notes 57-60 and accompanying text. In most cases, punitive damages cannot exceed the greater of $500,000 or three times the compensatory damages. See ALASKA STAT. § § 09.17.020(f) (Michie 1998). If the defendant's conduct was "motivated by financial gain and the adverse consequences of the conduct were actually known by the defendant or the person responsible for making policy decisions on behalf of the defendant," the cap increases to the greater of four times the compensatory damages, four times the sion permits attorneys to take their fee as a percentage of the total punitive award, before allocation to the state-thus enabling attorneys to take contingent-fee cases as before. 88 Finally, Alaska's split-recovery statute also addresses fairness concerns. A RAND study has shown that litigation costs and fees consume an average of 30% of a plaintiff's compensatory award. 89 Thus, awarding the plaintiff 25-40% of the punitive damages seems a fair way to compensate the plaintiff for litigation costs. 90 Alaska's allocation of 50%, while a little generous, is still within reason. In fact, Alaska's punitive damages statute reasonably addresses all three problems associated with the plaintiff's windfall: it returns a portion of the award to the public, it reduces without eviscerating plaintiffs' and attorneys' incentives to pursue cases with viable punitive damdefendant's attributable financial gain, or $7 million. See id. § 09.17.020(g). Finally, in unlawful employment practices cases, there are various dollar limits depending on the size of the employer, the highest of which permits an award of punitive damages up to $500,000 if the employer has at least 500 employees in the state. See id. § 09.17.020(h). Hence, the caps reduce, without eliminating, the attorney's incentive to pursue only those cases likely to result in high punitive awards.
88. See id. § 09.60.080 (providing that if punitive damages are awarded, "the contingent fee due the attorney shall be calculated before that portion of punitive damages due the state . . . has been deducted from the total award of damages"). If the split were to occur before the attorney was paid, the attorney could expect only 30% of half of the punitive award, or a 15% fee. However, where the attorney is paid before the allocation, she will receive the full 30%.
On the other hand, the timing of the attorney's payment does not affect the plaintiff's recovery. For example, suppose the punitive judgment is $100,000 and the attorney has a 30% fee arrangement. If the damages are allocated first, the state gets $50,000, the attorney receives 30% of her client's remaining $50,000, or $15,000, and the plaintiff retains $35,000. Under the Alaska scheme, however, the attorney takes her cut first, receiving 30% of the full $100,000. The remaining $70,000 is then divided between the state and the plaintiff, leaving each with $35,000. In either case, the plaintiff's recovery remains the same; it is only the state that goes hungry by allowing the attorney to eat first. Other states have dealt with the timing issue in different ways. See FLA. STAT. ANN. § 768.73(7) (West 1997) (calculating attorneys' fees from the portion retained by the plaintiff) (repealed 1997); GA. CODE ANN. § 51-12-5.1(e)(2) (Supp. 1999) (deducting attorneys' fees and court costs before allocation between the state and the plaintiff); 735 ILL. COMP. STAT. ANN. 5/2-1207 (West 1992) (giving authority to the judge to determine how to allocate attorneys' fees); OR. REV. STAT. ANN. § 18.540(1)(a) (Supp. 1998) (calculating attorneys' fees from the portion recovered by the prevailing party); UTAH CODE ANN. § 78-18-1(3) (1996) (deducting attorneys' fees and costs before allocation).
89. See JAMES S. KAKALIK & NICHOLAS M. PACE, COSTS AND COMPENSATION PAID IN TORT LITIGATION 68 (1986) ("The average tort lawsuit concluded in 1985 resulted in an estimated $7,300 to $8,800 in plaintiffs' legal fees and expenses, which was approximately 30 to 31 percent of total compensation paid to plaintiffs.").
90. This mathematical comparison becomes distorted if the punitive award is several times the plaintiff's actual damages. Nonetheless, the perception of fairness is augmented when the plaintiff receives only half of the punitive award, if only because receiving the entire award appears so undeserved.
ages claims, and it mollifies the punitive system with a hint of fairness. Although the effect of Alaska's statute on the plaintiff's windfall is not without its possible adverse consequences, on balance the benefits outweigh the potential harms.
C. The Settlement Incentive
Because split-recovery statutes affect parties' incentives to sue, they also affect the incentive to settle. 91 If a split-recovery mandate does not reach settlements, 92 both sides have strong reasons to settle.
93
Alaska, for example, allocates 50% of the award to the state. 94 Assume that both parties in a civil case estimate that the jury will award $50,000 in actual damages and $50,000 in punitive damages. The plaintiff expects to gain only $75,000, 95 while the defendant expects to pay the full $100,000. Thus, both parties will favor any settlement between $75,000 and $100,000. The defendant will pay less than it ex- 92. A split-settlement provision would require the parties to divide a settlement between compensatory and punitive damages, with the state receiving some portion of the latter. See Economic Analysis, supra note 40, at 1915 (arguing that any split-recovery system requires some provision "to overcome the settlement problem"). In one Florida case, after the plaintiff won a verdict including punitive damages, the parties reached a settlement whereby the plaintiff agreed to accept less than the full judgment, but the payment was characterized as purely compensatory. The state then sued to collect its portion of the punitive award, and the court found the settlement to be "a subterfuge to dispossess the [state] of its portion of the award of punitive damages" and awarded the state its portion notwithstanding the settlement. pects, and the plaintiff will capture some of the government's portion for himself.
96
To some extent, such settlements contravene the very purposes of split-recovery statutes. For example, if the parties in the hypothetical above settle for $85,000, the plaintiff reaps a windfall of $10,000, and the defendant escapes $15,000 of punishment and deterrence. Although the split-recovery statute has reduced the plaintiff's windfall by $15,000, it has not eliminated it, and the reduction is at the expense of underpunishing and underdeterring the defendant. 97 The Alaska legislature has weighed the effects of split-allocation on settlements and has determined that the benefits of a greater catalyst to settle outweigh the detrimental effects of some underpunishment, underdeterrence, and residual windfall. 98 The incentive to settle can be extremely beneficial to both parties and to the court. For example, because plaintiffs will only get half of any punitive judgment, they are more likely to offer to drop the suit in exchange for full compensation-also an attractive option for defendants, who can avoid the risk of suffering huge punitive judgments. Thus, splitrecovery regimes encourage settlements, which furthers the central purpose of the tort system: compensation for injuries. At the same time, settled cases consume minimal litigation time and expense, and conserve judicial resources. 99 Having concluded that Alaska's split-recovery statute is, on balance, desirable legislation, 100 this Note turns now to the viability of 96. The illustration oversimplifies reality; punitive damages are rarely so easily approximated. Nevertheless, crude cost-benefit analyses occur even in the most complex and uncertain cases. For a detailed analysis of the economic incentives of both parties, see Breslo, supra note 65, at 1158-66.
97. Although settlements generally undercut the purposes of split-recovery statutes, they do foster partial achievement of their principles. The plaintiff does not reap as much windfall as she would have under a nonallocation scheme. See Epstein, supra note 69, at 618.
98. See Act of May 9, 1997, ch. 26, § 1(10), 1997 Alaska Sess. Laws 1, 2 (expressing the intention of the legislature for the split-recovery statute to "reduce the amount of litigation proceeding to trial by . . . providing a financial incentive to both parties to settle the dispute"); see also Fust v. Attorney Gen., 947 S.W.2d 424, 432 (Mo. 1997) (en banc) (suggesting that the Missouri legislature might have intended a split-recovery statute to "encourage settlement so as to avoid the burden litigation imposes on the parties and the judicial system").
99. See Epstein, supra note 69, at 618 ("Although the state loses a chance at financial gain [when cases settle], some efficiency has been put into the system because litigation has ended.").
100. Although the problems associated with the parties' incentives, see supra notes 73-99 and accompanying text, are the two factors most likely to render the Alaska statute less desirable, there is at least one other potential issue that may arise-that of juror knowledge. Much has been made of the perceived influence of juror "caprice and prejudice" on verdicts. Smith v. Wade, 461 U.S. 30, 59 (1983) (Rehnquist, J., dissenting). If the jury knows how the award will be Alaska's statute under the United States Constitution. 101 
II. ASSESSING THE STATUTE'S CONSTITUTIONALITY
Although Alaska's split-recovery punitive damages statute is both a practical and a desirable tort reform measure, it will surely be subjected to constitutional challenge. No court has yet scrutinized Alaska's statute, but a close analysis of challenges to other states' split-recovery statutes indicates that Alaska's statute would likely be upheld. As the nature of those challenges has depended upon whether they were brought by defendants or plaintiffs, this Part will discuss the constitutional concerns along those lines.
A. Defendants' Attacks
Defendants have attacked split-recovery punitive damages statutes under a number of constitutional provisions, but each challenge is based on one argument-that split-recovery statutes impermissibly increase the level of governmental involvement. As quasi-criminal punishments, traditional punitive damages implicate the protections allocated, it might inflate the award to make sure the plaintiff receives a substantial amount. See Honeywell v. Sterling Furniture Co., 797 P.2d 1019, 1022 (Or. 1990) (holding that informing the jury of the allocation was reversible error because it could cause the jury to determine "that a plaintiff should receive a certain amount of money and, in order to ensure that he does, to add additional amounts to pay for attorney fees and contributions to the [state]"). But see Grube, supra note 15, at 855 (suggesting that juror suspicion that the plaintiff will reap a windfall from punitive judgments actually deflates some punitive awards). A jury may also inflate the award if it knows the money will go to the state for a public benefit. See Honeywell, 797 P.2d at 1022; Johnson, supra note 14, at 535 (arguing that if jurors were "aware that a portion of any punitive damages award would be returned to public use, they might conclude they had a vested interest in a larger award"). Regardless of the reason, inflated awards grant the plaintiff a windfall and excessively punish the defendant. Thus, Florida required that the jury not be told of the allocation. See FLA. STAT On the other hand, informing the jury that the plaintiff will have to split the punitive award may actually help the jury focus on punishing and deterring the defendant, rather than on trying to avoid giving the plaintiff too much of a windfall. See Grube, supra note 15, at 855 ("[J]uries generally award insufficient punitive damages because they know the money goes to plaintiffs, and juries do not want to give plaintiffs a windfall . . . ."). More data are necessary before determining which policy best improves punitive damages fairness. In Alaska, the legislature has made no mention of juror knowledge, and the Supreme Court has yet to confront the issue.
101. Of course, the Alaska split-recovery statute may run afoul of the Alaska Constitution; however, this Note only addresses issues raised under the United States Constitution. [Vol. 49:1335 of due process, and allocation to the state raises the level of governmental involvement to a degree that triggers the proscriptions against excessive fines and double jeopardy. Although the arguments are convincing, they fail to render Alaska's split-recovery statute unconstitutional; rather, they merely mandate safeguards that the courts can easily impose.
In general, all punitive damages involve the government to some degree. Even when imposed in a civil suit between private parties, the punitive damages are provided for by the state, either by common law or by statute, are "imposed through the aegis of courts," 102 ("There is some authority in our opinions for the view that the Due Process Clause places outer limits on the size of a civil damages award made pursuant to a statutory scheme . . . . That inquiry must await another day." (citation omitted)); id. at 280 (Brennan, J., concurring) ("I join the Court's opinion on the understanding that it leaves the door open for a holding that the Due Process Clause constrains the imposition of punitive damages in civil cases brought by private parties."). Two years later, the Court clarified that punitive damages are not per se unconstitutional. See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 17 (1991) ("[W]e cannot say that the common-law method for assessing punitive damages is so inherently unfair as to deny due process and be per se unconstitutional.").
107. See BMW of North Am. v. Gore, 517 U.S. 559, 575-83 (1996) (listing the reprehensibility of the defendant's conduct, proportionality to actual harm, and relationship to civil and criminal penalties for comparable misconduct as permissible factors to guide the assessment of punitive damages); Honda Motor Co. v. Oberg, 512 U.S. 415, 432 (1994) (holding that due process requires judicial review of punitive awards for excessiveness); TXO Prod. Corp. v. Alliance Resources Corp., 509 U.S. 443, 464 (1993) (plurality opinion) (stating that the financial condition of the defendant is a permissible factor in guiding the assessment of punitive damages); Alaska's punitive damages scheme complies with these requirements. 108 Second, in any particular case, the trier of fact must exercise its discretion "within reasonable constraints."
109 Presumably, violating the first condition would render the procedure facially unconstitutional, while the latter would render only individual awards violative of due process. Alaska's punitive damages statute thus facially complies with due process, but individual judgments may violate the Due Process Clause if "returned by a biased or prejudiced jury."
110
Although the Due Process Clause has been invoked to attack split-recovery statutes, 111 its protection of the defendant applies to the fairness of the imposition of punitive damages in general, not to the fairness of the subsequent allocation between the plaintiff and the state. The issue is whether the state's deprivation of the defendant's property is procedurally fair;
112 the ultimate recipient of that property is irrelevant. That is, the due process analysis for split-recovery punitive damages statutes is the same as that for traditional punitive damages statutes. The fact that Alaska allocates half of a punitive judgment to the state does not affect the defendant's procedural due process rights.
Excessive Fines and Double Jeopardy. By permitting the government to share in the punitive award, split-recovery statutes
Haslip, 499 U.S. at 21-22 (holding that Alabama's standards of review satisfy due process by considering the harm caused or likely to result from the defendant's conduct, the degree of reprehensibility, the defendant's profit and financial position, litigation costs, and the imposition of other criminal and civil penalties). Nevertheless, the Court has refused to "establish a multipart test and impose it upon the States, [because] the principles of federalism counsel against such a course." TXO, 509 U.S. at 483 (O'Connor, J., dissenting).
108. Alaska's punitive damages statute comports with the Supreme Court's requirements of procedural due process in three ways. It forces the plaintiff to show particularly wanton conduct at a heightened burden of proof, see ALASKA STAT. § 09.17.020(b) (Michie 1998) (requiring that the plaintiff prove that the defendant's conduct warrants punitive damages by "clear and convincing evidence"), mandates a bifurcated punitive trial and specifies what evidence may be presented in each phase, see id. § § 09.17.020(a), (c), and lists seven factors, generally mirroring those listed by the Court, see supra note 107 (discussing the factors listed by the Court), that the trier of fact may consider to help guide its assessment, see ALASKA STAT. § § 09.17.020(c) (1)-(7) 122. The test for whether an action properly qualifies as "punishment" under Austin is whether it "'cannot fairly be said solely to serve a remedial purpose, but rather can only be explained as also serving either retributive or deterrent purposes. ' civil or criminal. 123 Thus, application of the Excessive Fines Clause to punitive damages depends upon whether they are imposed with the requisite degree of governmental involvement.
In another context, the Court has provided some guidance for evaluating the degree of governmental involvement. In Edmonson v. Leesville Concrete Co., 124 the Court considered whether racially motivated peremptory challenges in a civil case violated the Equal Protection Clause. 125 In deciding whether there was sufficient state action to trigger the constitutional protection, the Court evaluated "the extent to which the actor relies on governmental assistance and benefits, whether the actor is performing a traditional governmental function, and whether the injury caused is aggravated in a unique way by the incidents of governmental authority." 126 The Court found that, because the government has created and defined the jury selection protocol and has allowed certain jurors to be excluded from service, 127 it is the authority of the government that permits the discriminatory use of peremptory challenges. Thus, the private litigant acts under the authority of the government for the purpose of selecting the jury, 128 and she is subject to the nondiscrimination provisions of the Fourteenth Amendment.
129
Edmonson is an equal protection case, but the underlying state action analysis is particularly analogous to the assessment of punitive damages under Alaska's split-recovery statute. The state created punitive damages via statute, 130 assesses them through the judici- 130. Punitive damages in Alaska are born of and nurtured by governmental power; they are not awarded as a matter of right. See Nissen v. Hobbs, 417 P.2d 250, 251 (Alaska 1966) (holding that punitive damages are not awarded as a matter of right, but rather are "discretionary with the trier of fact"); see also Doe v. Colligan, 753 P.2d 144, 145-46 (Alaska 1988) (holding that a plaintiff cannot recover punitive damages from the estate of a deceased tortfeasor because the goals of punishment and deterrence would not be furthered). Punitive damages in Alaska are legislatively created fines that must be awarded under the statutory stipulations or not at all. See ALASKA STAT. § 09.17.020(b) (Michie 1998) ("The fact finder may make an award of punitive ary, 131 and then collects a portion of the judgment. 132 Although Browning-Ferris held that traditional punitive damages lacked sufficient state involvement to implicate the Excessive Fines Clause, 133 it is likely that this represents the maximum governmental involvement that would not implicate the Clause. 134 Any additional involvement would likely rise to a point sufficient to implicate the Clause under Austin and Edmonson.
135 That addition is furnished by the allocation of part of the award to the state.
damages only if the plaintiff proves by clear and convincing evidence that the defendant's conduct [was outrageous or reckless]." (emphasis added)).
131. Alaska's power to punish in the civil context is administered by the judge or jury in the form of punitive damages imposition. Like the Edmonson peremptory challenge system, Alaska controls the method and system of punitive assessment by first drafting and subsequently amending the language of the statute prescribing the precise way the jury can award the damages. Thus, split-recovery punitive damages statutes impose punishment, at least in part, on behalf of the state. See Matthew J. Klaben, Note, Split-Recovery Statutes: The Interplay of the Takings and Excessive Fines Clauses, 80 CORNELL L. REV. 104, 141 (1994) (noting that the distinction between civil and criminal sanctions diminishes where the state receives part of a civil fine); see also Act of May 9, 1997, ch. 26, § 1(2), 1997 Alaska Sess. Laws 1, 1 (stating the legislature's intent to provide for "punitive damage awards against tortfeasors sufficient to deter conduct and practices that harm innocent Alaskans").
132. Alaska's mandate that the court allocate part of the award to the state turns the court into a state actor exacting punishment for the benefit of the state. See ALASKA STAT. § 09.17.020(j) ("If a person receives an award of punitive damages, the court shall require that 50 percent of the award be deposited into the general fund of the state."). Although the statute disavows the state's right to "file or join a civil action to recover punitive damages," see id., the court's mandate to split the award is sufficient state action to invoke Edmonson. The court is a state actor in this case.
133. See Browning-Ferris Indus., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 275 (1989) (refusing to apply the Excessive Fines Clause to a punitive damages award in a civil case between private parties because the state "has not taken a positive step to punish, . . . nor has it used the civil courts to extract large payments or forfeitures for the purpose of raising revenue or disabling some individual"). At least one commentator has argued that Browning-Ferris was wrongly decided. See McAllister, supra note 11, at 763 (criticizing Browning-Ferris as a "rigid, originalist" decision and arguing that a "principled, pragmatic approach to the question whether the Eighth Amendment applies to punitive damages awards in civil cases between private parties strongly suggests that Browning-Ferris is wrong").
134. See Browning-Ferris, 492 U.S. at 263-64 (refusing to "go so far as to hold that the Excessive Fines Clause applies just to criminal cases," but rather holding "only that [the Excessive Fines Clause] does not constrain an award of money damages in a civil suit when the government neither has prosecuted the action nor has any right to receive a share of the damages awarded"); id. at 298-99 (O'Connor, J., concurring in part and dissenting in part) (intimating that the Court, "by relying so heavily on the distinction between governmental involvement and purely private suits, . . . suggests . . . that the Excessive Fines Clause will place some limits on awards of punitive damages that are recovered by a governmental entity").
135. Of course, application of the Excessive Fines Clause to Alaska's punitive damages statute does not render it facially unconstitutional; 136 rather, the Clause merely prohibits excessive judgments. In fact, it could be that excessive fines analysis is superfluous in light of the Supreme Court's reliance on the Due Process Clause to judge the excessiveness of individual punitive damages awards. 137 On the other hand, the Due Process Clause more appropriately addresses the facial constitutionality of the procedural safeguards guiding the imposition of punitive damages, while leaving room for the Excessive Fines Clause to govern whether the individual award is excessive in a particular case. In either case, however, it is clear that application of the Excessive Fines Clause to Alaska's split-recovery punitive damages statute does no more for the defendant than guard against excessively high individual awards.
The analysis is similar for the Double Jeopardy Clause of the Fifth Amendment, which prevents the state from subjecting a defendant to repeated and excessive litigation. 142 But, just as with the excessive fines analysis, 143 Edmonson suggests that the collection of a portion of the punitive award by the state, along with its creation and imposition of the award, raises the level of governmental involvement to a point sufficient to bring split-recovery punitive damages within the purview of the Double Jeopardy Clause. 144 The application of double jeopardy protections makes sense from a policy perspective as well. Defendants should not be overdeterred or excessively punished. Assuming that a criminal prosecution for the egregious offense adequately punishes and deters, plaintiffs should be prevented from obtaining punitive damages. 145 Of course, double jeopardy applies only when the government subjects the defendant to separate punishments for the same offense.
146 Thus, if a successful criminal prosecution for the egregious conduct precedes a plaintiff's punitive claim, double jeopardy bars the punitive claim. 141. See id. at 443, 449 (stating that "a civil sanction, in application, may be so divorced from any remedial goal," that it can be fairly characterized only "as a deterrent or retribution," and so constitute punishment for the purpose of double jeopardy analysis); see also id. at 447 n.8 ("As the name indicates, punitive damages, available in civil cases, serve punitive goals.").
142. 145. This is because the purposes of punitive damages are to punish and deter, not to benefit the plaintiff. See supra notes 21-28 and accompanying text.
146. See Halper, 490 U.S. at 451. 147. This is the question specifically left open in Halper, 490 U.S. at 450 ("Nothing in today's ruling precludes the Government from seeking the full civil penalty against a defendant who previously has not been punished for the same conduct, even if the civil sanction imposed is punitive. In such a case, the Double Jeopardy Clause simply is not implicated.").
Alternatively, if a plaintiff succeeds on a punitive damages claim, double jeopardy prevents the government from prosecuting that same conduct in a separate proceeding. 148 While at first glance this scenario appears to cede much power to civil plaintiffs in preempting criminal sanctions, three factors mitigate that concern. First, under the Speedy Trial Act, 149 civil suits are unlikely to conclude before criminal suits for the same conduct.
150 Second, punitive damages are often awarded when no criminal liability can be imposed-for example, against a corporate entity. 151 Third, punitive damages suits might be a more effective sanction than whatever criminal penalty exists.
152
Once a plaintiff succeeds on a punitive damages claim, double jeopardy also prevents future plaintiffs from recovering punitive damages from the same defendant for the same conduct. Because in each of these situations the first successful punishment for the defendant's conduct obviates the need for further punishment, the Double Jeopardy Clause helps prevent overpunishment and overdeterrence of the defendant on a case-by-case basis. 152. Punitive damages can be tailored to the punishment and deterrence needed for the particular defendant, see supra notes 44-56 and accompanying text, and the imposition of punitive damages does not require meeting the stringent burden of proof of the criminal law, see ALASKA STAT. § 09.17.020(b) (Michie 1998) (requiring that the plaintiff prove that the defendant's conduct warrants punitive damages by "clear and convincing evidence").
153. The Alaska statute arguably provides greater protection against double jeopardy than the Court required in Halper. In assessing punitive damages, the factfinder may consider "the total deterrence of other damages and punishment imposed on the defendant as a result of the conduct, including . . . the severity of the criminal penalties to which the defendant has been or may be subjected." ALASKA STAT. § 09.17.020(c)(7) (Michie 1998).
split-recovery clause, the safeguards required by due process ensure a fair assessment of punitive damages. The additional level of governmental involvement provided by the split-recovery clause implicates the other two constitutional provisions. The proscription against excessive fines helps guard against those unfair punitive damages awards that slip through the due process cracks, and double jeopardy queries whether, based on the defendant's previous punishment for the same offense, the plaintiff is barred from bringing a punitive damages action in the first place. None of these challenges, however, renders Alaska's split-recovery punitive damages statute facially unconstitutional.
B. Plaintiffs' Attacks
Defendants are not alone in their challenges to the validity of split-recovery punitive damages statutes. Plaintiffs have also brought constitutional challenges, generally contending that the government is improperly depriving them of their right to the full punitive damages award in violation of the Takings and Due Process Clauses. But plaintiffs generally have no property right to punitive damages until after the entry of judgment, precisely the moment when the court usually makes the allocation to the state. Thus, the Alaskan split-recovery statute should withstand both constitutional attacks.
The Takings Clause of the Fifth Amendment prohibits the government from taking private property for public use without compensating the owner. 154 Obviously, Alaska does not compensate the plaintiff for its allocated half, so the issue is whether the portion allocated to the government was ever the plaintiff's property. 155 Similarly, the Due Process Clause of the Fourteenth Amendment limits the government's ability to infringe on certain substantive rights.
156 But to 154. See U.S. CONST. amend. V (" [N] or shall private property be taken for public use, without just compensation.").
155. See Stevens, supra note 75, at 872 ("[S]tate action may not constitute a taking where the plaintiff never obtains a right to the specific damage award."); cf. McCullough v. Virginia, 172 U.S. 102, 123 (1898) (stating, in general terms, that if a judgment has been properly entered, then the plaintiff has "a vested right, which no state legislation could disturb").
156. The concept of substantive due process is not supported by the text of the Constitution, nor easily understood. It has been defined as asking the question whether "the government's deprivation of a person's life, liberty or property is justified by a sufficient purpose. Procedural due process, by contrast, asks whether the government has followed the proper procedures when it takes away life, liberty or property." Erwin Chemerinsky, Substantive Due Process, 15 TOURO L. REV. 1501, 1501 (1999).
implicate substantive due process interests, the right infringed must be one in which the individual has "more than a unilateral expectation of it. He must, instead, have a legitimate claim of entitlement to it."
157 That is, just as with the Takings Clause, the plaintiff's rights only extend to those things that are his property. 158 Since states can abolish punitive damages altogether by repealing the statute that authorizes them, they do not become the plaintiff's property until the entry of judgment.
159 Thus, as long as the split-recovery statute gives the state an interest in the punitive award before it vests in the plaintiff by judgment, there is no taking. 160 Nevertheless, the Colorado Supreme Court has held that its splitrecovery statute "effectuates a forced taking of the judgment creditor's property interest in the judgment."
161 Characterizing "a judgment for exemplary damages . . . as a property interest," 162 the court held that the statute's "disavowal . . . of any state interest in a claim for exemplary damages 'at any time prior to payment becoming due' is an implicit legislative acknowledgment of the property interest created in the judgment creditor by virtue of the judgment itself." 163 Because the statute characterized the plaintiff as the sole judgment creditor, 157 . Board of Regents v. Roth, 408 U.S. 564, 577 (1972). 158. See Stevens, supra note 75, at 878 ("Because courts generally hold that a plaintiff secures no vested property right in a punitive damage claim, most split-recovery statutes . . . do not violate due process." (footnote omitted)). For the same reasons, plaintiffs have no procedural due process claims. Since they have no property right in the state's portion of the punitive award, they are not being "deprived" of anything, and there is no basis to challenge the procedures by which the state obtains the award.
159. See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 39 (1991) (Scalia, J., concurring) ("State legislatures and courts have the power to restrict or abolish the common-law practice of punitive damages . . . ."); Gordon v. State, 608 So. 2d 800, 801 (Fla. 1992) (per curiam) (holding that the recovery of punitive damages "is subject to the plenary authority of . . . the legislature," which "may place conditions upon such a recovery or even abolish it altogether").
160. See Klaben, supra note 131, at 119-24 (stating that the issue is whether the punitive award has matured into a full property interest).
161 forced to yield a portion of his award to the state, 164 the allocation violated the Takings Clause. 165 Most state constitutions accord plaintiffs a right to redress for legally cognizable injuries, 166 a right courts often characterize as a property interest. 167 Accordingly, plaintiffs have a vested property right in expected compensatory damages before judgment. 168 In contrast, punitive damages are not for redress of injuries, but solely for punishment and deterrence of the defendant. 169 Therefore, plaintiffs have no inherent or property right in an expected punitive damages award; 170 rather, the award becomes plaintiff's property only at the entry of judgment. 171 However, a system in which the plaintiff is the sole judgment creditor of the punitive award before the state takes its share probably does give the plaintiff a property right to the entire judgment. The Kirk majority correctly determined that the Colorado statute created an impermissible taking by permitting the state to collect from the plaintiff's property, already vested by judgment. 172 A plaintiff has no inherent right to punitive damages, but she does have a property right to her judgment once entered. Had the Colorado legislature given the state a right to its allocated portion at or before judgment, it would have avoided constitutional problems. The supreme courts of Florida, 173 Iowa, 174 Missouri, 175 and Georgia 176 have followed this rationale in upholding their split-recovery statutes in the face of takings and due process challenges, and commentators generally agree. 177 of only part of a punitive verdict. See Kirgis, supra note 167, at 855.
172. The Colorado split-recovery clause required the defendant to pay one-third of any punitive judgment to the state and the remaining two-thirds to the plaintiff. See COLO. REV. STAT. ANN. § 13-21-102(4) (West 1987), invalidated in Kirk, 818 P.2d at 265 (holding that the statute violated the federal and state constitutions). But the statute explicitly disclaimed any governmental "interest in the claim for exemplary damages or in the litigation itself at any time prior to payment becoming due." Id.
173. See Gordon v. State, 608 So. 2d 800, 801-02 (Fla. 1992) (per curiam) (holding that punitive damages are only granted as a matter of public policy and that the legislature may modify that policy at its discretion). The Gordon dissent sympathized with the majority in Kirk, see id. at 803 (Shaw, J., concurring in part and dissenting in part), but the facts of Gordon make the dissent's conclusion ambiguous. The original judgment in Gordon inadvertently omitted the state as a judgment creditor, as required under the statute. When that occurred, the plaintiff arguably became vested with a property right in the punitive award, albeit erroneously, that was then taken from him when the correction was made. It is unclear whether the dissent objected to the state's role as a judgment creditor in general, or only in the context of the unique error that occurred in Gordon. Cf. Finley v. Empiregas, Inc., 28 F.3d 782, 784-85 (8th Cir. 1994) (applying Missouri law) (finding no authorization for the state to correct a similar situation in which the court inadvertently neglected to enter judgment for the state for its share of the punitive award).
174. See Shepherd Components, Inc. v. Brice Petrides-Donohue & Assocs., 473 N.W.2d 612, 619 (Iowa 1991) (stating that the "plaintiff is a fortuitous beneficiary of a punitive damage award simply because there is no one else to receive it" and thus holding that the Fourteenth Amendment did not apply because the plaintiff had no right to the award prior to judgment).
175. See Fust v. Attorney Gen., 947 S.W.2d 424, 431 (Mo. 1997) (en banc) (rejecting the plaintiff's claim of a denial of a property right without due process of law because no property right had vested).
176. See Mack Trucks, Inc. v. Conkle, 436 S.E.2d 635 (Ga. 1993) (rejecting a takings challenge because the statute distributed a specific portion to the plaintiff and a separate portion to the state and thus the plaintiff had no right to the state's share).
177. See, e.g., Epstein, supra note 69, at 614 ("Since the plaintiff would not have a right to the property until the judgment, there would be no unconstitutional taking."); Grube, supra note 15, at 873-74 (arguing that no takings issue is presented because the plaintiff never acquires a vested property right in the state's share of the judgment). [Vol. 49:1335 Although no Alaskan court has addressed the issue, it is likely that Alaskan plaintiffs are never vested with the state's allocated portion of a punitive damages award. Alaskan plaintiffs have no inherent right to punitive damages before the entry of judgment, 178 and the statutory allocation occurs at the moment of entry of the judgment.
179
If the jury renders a punitive verdict, the court, under the statute's directive, enters judgment for the plaintiff for one half and for the state for the other half. 180 The plaintiff acquires a property right upon entry of judgment only to his half of the verdict. 181 Consequently, the other half is never his property, and its allocation to the state neither effects an unconstitutional taking nor violates his substantive due process rights.
C. Other Constitutional Considerations
A few courts have considered whether split-recovery statutes violate the Equal Protection Clause. 182 While some of the statutes allow certain classes of plaintiffs to receive the full punitive award but dictate that others abide by the split-allocation, 183 Alaska mandates a 178. See supra note 130 (demonstrating that plaintiffs have no inherent right to punitive damages); cf. Mack Trucks, 436 S.E.2d at 639 (reaching the same conclusion under the Georgia statute); Shepherd Components, 473 N.W.2d at 619 (reaching the same conclusion under the Iowa statute).
179. See ALASKA STAT. § 09.17.020(j) (Michie 1998) ("If a person receives an award of punitive damages, the court shall require that 50 percent of the award be deposited into the general fund of the state."); cf. Mack Trucks, 436 S.E.2d at 639 (applying a similar provision in the Georgia statute); Fust, 947 S.W.2d at 431 (applying a similar provision in the Missouri statute).
180. The allocation occurs after any attorneys' fees have been paid. See ALASKA STAT. § 09.60.080; see also supra note 88. Interestingly, allowing the attorney to take a contingent fee before allocation presents somewhat of a paradox. If only half of the award vests in the plaintiff, and the contingent fee arrangement is a contractual one based on the plaintiff's recovery, there seems to be no basis for the attorney's recovery of a percentage on the state's portion. It is unclear how the paradox will be resolved, if at all, but one solution might be for the state to characterize the attorney's percentage of its portion separately from the plaintiff's contractual arrangement. The attorney gets the contracted percentage of the plaintiff's portion, and the state honors the attorney's efforts by implicitly agreeing to the same terms under a quantum meruit theory.
181. Cf. Mack Trucks, 436 S.E.2d at 639 ("A plaintiff has no vested property right in the amount of punitive damages which can be awarded in any case."); Fust, 947 S.W.2d at 431 (explaining that the effect of a split-recovery statute was that, when the plaintiffs' "claim for punitive damages . . . arose, they acquired no more than a 50% interest in such judgment as would be entered").
182. See U.S. CONST. amend. XIV, § 1 ("No State shall . . . deny to any person within its jurisdiction the equal protection of the laws.").
183. The Georgia statute, for example, mandates a split-allocation for punitive damages assessed for products liability claims but not for other claims. See GA. CODE ANN. § § 51-12-5.1(e)- [Vol. 49:1335 damages is indeed to determine the amount to which the plaintiff is entitled; its role in assessing punitive damages, however, is to determine an amount that will adequately punish and deter the defendant. The recipient of the award has no bearing on that analysis.
Finally, the Missouri split-recovery statute has been analyzed under the doctrine of separation of powers. 188 In Fust v. Attorney General, 189 the Missouri Supreme Court rejected a plaintiff's argument that the statute allowed the legislature to interfere impermissibly with the judiciary's "power to enforce judgments as they are entered." 190 The court concluded that the legislature has the power to impose limits on common law causes of action, including the statutory allocation of punitive awards. 191 In Alaska, punitive damages are created by statute, 192 not by the common law. Thus, the split-allocation at issue here is even less invasive of the judicial power than that in Fust.
CONCLUSION
The calls for tort reform, both in Alaska and elsewhere, have been vociferous. Often the calls focus on the pandemic of excessive punitive damages awards. Punitive damages serve the important functions of punishing wanton conduct and deterring future similar conduct. However, because they are traditionally awarded to the plaintiff as a windfall gain, punitive damages create misincentives that entice the plaintiff to seek punitive damages regardless of whether they are warranted. Defendants are then forced to spend time and money defending these claims, and they often alter their conduct based on a fear of unjustified but severe judgments. Courts are also forced to devote scarce resources to resolving these claims.
Alaska's split-recovery statute, by forcing the plaintiff to split the punitive award with the state, reduces the incentive to assert punitive claims to a level more in tune with their original intent-punishing and deterring only the most egregious conduct. The plaintiff, presumably made whole by compensatory damages, receives half of the punitive judgment as a reward for her service as a private attorney general. The other half of the punitive award goes to the state to use for the public benefit. Not only is the statute practical and desirable, but it also should withstand the onslaught of constitutional challenges that have plagued other states' split-recovery statutes. While not a panacea, Alaska's split-recovery statute has the potential to be a valuable tool for instilling fairness and efficiency into its tort system.
